



Regulation of the Electronic Mass Media: Law and
Policy for Radio, Television, Cable and the New
Technologies
Michael Botein
New York Law School
Follow this and additional works at: http://digitalcommons.nyls.edu/fac_books
Part of the Communications Law Commons
This Article is brought to you for free and open access by the Faculty Scholarship at DigitalCommons@NYLS. It has been accepted for inclusion in
Books by an authorized administrator of DigitalCommons@NYLS.
Recommended Citation




. THE ELECTRONIC 
MASS MEDIA 
LAW AND POLICY FOR 
RADIO, TELEVISION, CABLE 





Professor of Law, 
New York Law School 
AMERICAN CASEBOOK SERIES® 
A • • 
WEST 
GROUP 
ST. PAUL, MINN., 1998 
American Casebook Series, the key symbol appearing on the front cover 
and the West Group symbol are registered trademarks of West Group. 
Registered in the U.S. Patent and Trademark Office. 
COPYRIGHT © 1979, 1991 WEST PUBLISHING CO. 
COPYRIGHT © 1998 By WEST GROUP 
All rights reserved 
610 Opperman Drive 
P.O. Box 64526 
St. Paul, MN 55164-0526 
1-800-328-9352 
Printed in the United States of America 
Library of Congress Cataloglng-ln-Publlcatlon Data 
Botein, Michael. 
Regulation of the electronic mass media : law and policy for 
radio, television, cable, and the new video technologies I by 
Michael H. Botein. - 3rd ed. 
p. cm. - (American casebook series) 
Rev. ed. of: Regulation of the electronic mass media I by Douglas 
H. Ginsburg, Michael Botein, and Mark D. Director. 2nd ed. c1991 . 
Includes index. 
ISBN 0-314-21122- 5 
1. Broadcasting- Law and legislation-United States-Cases. 
2. Radio-Law and legislation- United States-Cases. 3. Television-
Law and legislation- United States- Cases. 4. Cable television-
Law and legislation-United States-Cases. 5. Mass media- Law and 
legislation-United States-Cases. I. Ginsburg, Douglas H., 1946-
Regulation of the electronic mass media. II. Title. Ill. Series. 
KF2804.G56 1998 
343.7309'94----0c21 
ISBN 0-314-21122- 5 
~ TEXT IS PRINTED ON 10% POST '=' CONSUMER REC YCLED PAPER 
97--47668 
CIP 
Summary of Contents 
Page 
PREFACE TO THE THIRD EDITION ----------------- --------------------- --------------- v 
PREFACE TO THE SECOND EDITION -- ------------------------------------------------- vii 
PREFACE TO THE FIRST EDITION-------- ---- --- --- --- --------------------------- ------ xi 
TABLE OF CASES ------------------------------------------------------------------------- xix 
Chapter I. The Technology and Economics of the 
Electronic Media ---------------------------------------------------------- 1 
A. Technology------------------------------------- -- -------- -------------------------- 1 
B. Economic Organization -------------------------------------------------- ------ 11 
C. Potential Market Developments and Their Implications------------ 16 
D. Glossary of Abbreviations ----------------------------------------------------- 19 
Chapter II. The Decision to Regulate: Basic Policy Issues --- 22 
A. Origins of the Decision -------- ---------------------------- -- ------------------- 22 
B. The Ongoing Policy Debate--- ------------------------------------------------ 31 
Chapter III. The Bases of FCC Jurisdiction------------------------- 53 
A. Broadcasting --- ----------- -------- ---------------------------------- -------------- 57 
B. Common Carriage -------------------------------- ------------------------------- 65 
C. Ancillary and Hybrid Jurisdiction ---------------- -------------------------- 78 
D. Recap: Types of FCC Jurisdiction --------- -- ------------------------------- 92 
Chapter IV. Regulation of Entry: Selecting the Licensee ____ 104 
A. Broadcasting: The FCC's Licensing Procedure------------------------- 104 
B. Alternative Selection Procedures ------ ------------------------------------- 176 
C. Cable Television: Franchisee Selection ------ --- ----------------- --- ------ 181 
Chapter V. Regulating Market Structure ---------------------------- 187 
A. Localism -- ---- -- --- ------ ------ --- --- ------ --------- ---- ------- --- -- -- ---- --_____ --- 188 
B. Ownership ---------------------------------- -------------------------------- --- ---- 197 
C. Limiting Network Influence-------------------------------------------------- 249 
Chapter VI. Behavioral Regulation: The Constitutional 
Framework_------------------- ----------------------------------------------- 292 
A. Introduction ---------- -- ----------------------------------------------------------- 292 
B. A First Amendment Standard for Broadcasting ----------- ------------ 298 
C. The Uncertain Constitutional Status of Cable Television ---------- 349 
D. The Access Alternative------------------------ --- ------------------------------ 416 
E . Emerging Problems of Computer Communications : The Inter-
net Et. Al. ------------ --------------------------------- ----------- --------------- 433 
xiii 
xiv SUMMARY OF CONTENTS 
Page 
Chapter VII. Behavioral Regulation------------------------------------ 457 
A. Regulation by Raised Eyebrow---------------------------------------------- 458 
B. The Fairness Doctrine: A Grand Experiment in Third Party 
Access? ------- ------------------------------------------------------- ------------- 469 
C. Repeal of the Fairness Doctrine--------------------------------------------- 4 76 
D. Political Broadcasts --- -- ------------------------------ ---- ---------------------- 499 
E. Indecency and Obscenity: Managing Morality in the Media------- 508 
F. Differential Treatment of Subscriber-Controlled Media ------------ 542 
G. Effect of the Power to Exclude Programming: Herein of the V-
Chip ------------·---------------------- --------------.------------------------------ 561 
H. Other Behavioral Policies------------------------------------- ---------------- 565 
I. Reassessing Structural Regulation: Alternatives for Television? 580 
Chapter VIII. CODA ------------------------------------------------------------ 585 
INDEX -------------- --------- ----- -- -- -- - - -- ---- ---- ------------- -------- -- - --- ---- ---- ----- 599 
Table of Contents 
Page 
P REFACE TO THE T HIRD EDITION ------------------------------------ -- -- ------------- v 
PREFACE TO THE S ECOND E DITION ------------------------------- ----- --------------- vu 
PREFACE TO THE FIRST EDITION ----------------------- ------------------ ------ --,-- - -- Xl 
TABLE OF CASES --- -------- --------------- ----- ---- ----------------- --- ------- -- -------- - XIX 
Chapter I. The Technology and Economics of the 
Electronic Media --------------------------------- -- -------------- --------- 1, 
Sec. 
A. Technology---------------------------- - ------ - ------ - -~--- - - - ---------------------- 1 
1. Mass Media -- -- -- -------- -- ---- ------------ ------------ ----- -- -- -------- ------ 1 
2 . Telecommunications ----------------- --------------- ----------------------- 8 
B. Economic Organization --------------------------- -- --- -- -------------- -------- 11 
1. Mass Media ------------------------------------------------------------------- 11 
2. Telecommunications --- --- ---------------------------- ----- --- ------------- 14 
3. The Private Value of Public Authorizations---- -- -- -------------- -- 15 
C. Potential Market Developments and Their Implications --- --------- 16 
D. Glossary of Abbreviations ---------- ----- --------------- ---- ------------------- 19 
Chapter II. The Decision to Regulate: Basic Policy Issues ___ 22 
Sec. 
A. Origins of the Decision ------ --- ------------ ------ -- ------ ----------------- ----- 22 
J . Udelson, The Great Television Race---------------------------------------------- 24 
E. Krasnow, L. Longley & H. Terry, The Politics of Broadcast Regula-
tion ---------------------------------. ---------------------------------. ---------------------- 25 
B. The Ongoing Policy Debate----- ---------- ------------------- -------------- --- 31 
1. Alternative Market Structures ----------------- --- -------------- ------- 31 
R . Coase, The Federal Communications Commission-------------- ------- 31 
2. Beyond Market Structures: The Constitutionality of Licens-
ing ------ --- ---------------------------------- -------------------- ------------- 41 
Near u. Minnesota -------------------------------------------------------------------- 42 
Trinity Methodist Church, South u. Federal Radio Commission ____ __ 48 
Chapter III. The Bases of FCC Jurisdiction------------------------- 53 
Sec. 
The FCC in Brief- ---------------,---------------------------------------------------------- ------ 53 
A. Broadcasting -- ------------- --- -- -------------- ---- -- --------------- --------------- 57 
National Association of Broadcasters u. FCC ------------------------------------- 57 
B. Common Carriage ---------------- --- --------- ------------- --------------- ------- 65 
FCC u. Midwest Video Corporation -------------------------------------------------- 66 
C. Ancillary and Hybrid Jurisdiction -------------------- ----- ----------------- 78 
xv 
xvi TABLE OF CONTENTS 
Page 
Sec. 
C. Ancillary and Hybrid Jurisdiction-Continued 
C. Ferris, F. Lloyd, & T. Casey, Cable Television Law: Video Communi-
cations Practice Guide ----------····-·············-··································· 79 
United States v. Southwestern Cable Co. ····-·····················-················ 81 
C. Ferris, F. Lloyd & T. Casey, Cable Television Law: A Video Commu-
nications Practice Guide ·································--·························· 87 
D. Recap: Types of FCC Jurisdiction .......................................... 92 
E. Federal Preemption of State and Local Regulation ................... 92 
Chapter IV. Regulation of Entry: Selecting the Licensee .... 104 
Sec. 
A. Broadcasting: The FCC's Licensing Procedure......................... 104 
1. Comparative Proceedings ··--·-·--·--·-··------------·-----------·-··-··· 108 
a. Initial Licensing ---·····-··-····· ········· ·-··--·-····---------·-·· -··-· 108 
Ashbacker Radio Corp. v. FCC---··········································· 108 
Policy Statement on Comparative Broadcast Hearings. ............. 114 
b. License Renewal: Balancing the Interests of Incumbents 
and New Entrants ····--·-·-· ------------------------·-· ··-··-·-···· 130 
Bernard Schwartz, The Professor and the Commissions ............ 131 
WHDH, Inc. ·······-··-·· ······-····-············································-· 133 
c. The Search for Manageable Standards ·····------------·-···-· ·· 146 
2. The Petition to Deny ····-···········-··-----------·-··········-······-···- 158 
a. Economic Competition----···- ··-···-·-····-········-·--·------------- 158 
b. Standing of Listeners and Viewers ··-······-··········--------··· 165 
Office of Communication of United Church of Christ v. FCC ..... 166 
Branton v. FCC .................................................................. 172 
B. Alternative Selection Procedures ---------- ~ ------------------· -· · ·· -·· - -··- 176 
C. Cable Television: Franchisee Selection ----· ·-···-·--··-·······----------- 181 
Chapter V. Regulating Market Structure --···········-------------·· 187 
Sec. 
A. Localism ---···-····---··---··-··-----·-······--··--··-··--·-·-····-·······-·-------· 188 
1. Traditional PoliCY--····-·----····--·---- ·-·----------·-··-·····-··-····----· 188 
R. Noll, M. Peck & J . McGowan, Economic Aspects of Television 
Regulation-------·----··········--····-·······-··-·························· ···-···-· 195 
B. Ownership ·········---·-········---------------------·-·················-·-···-···- 197 
1. Traditional Concerns ----------··· · ·-······----------------------------··-· 197 
a. Common Ownership-------·-··---··-·------ --------------····----··-·· 199 
b. Cross Ownership -------------------------------------·-····-···-·--·--· 205 
2. Limitations on Alien Ownership -----·-------------·-··· · ··----·····-·- 215 
Fox Television Stations, Inc. ··········------······-····························--· 217 
3. Changes in Ownership: Prior Approvals and the Media 
Marketplace ... ------- -- -- -- -- -- ----............... _ .. _______ __ . _____ . ... . .. 224 
a. ''Control'' --· ··-·······-·····--·--·-----------------·-··-···-·------------- 225 
Storer Communications, Inc. v. FCC...................................... 227 
b. Tender Offers -----··· ·-·········--------------------------·-······--·---- 232 
Tender Offers and Proxy Contests ........... ............................... 234 
C. Limiting Network Influence .......... _______________________________ _________  249 
1. Network- Affiliate Relations ····-··--·····-···-··---------------------··· 249 
a. History ----------------------------------------------··-········-···-------- 250 
National Broadcasting Co. v. United States ............................ 250 
TABLE OF CONTENTS xvii 
Page 
Sec. 
C. Limiting Network Influence-Continued 
2. Network Supply -------------------------------------------------------- -- -- - 255 
a . Syndication and Financial Participation ------------------------ 255 
Amendment of the Syndication and Financial Interest Rules _____ 256 
S churz Communications, Inc. v. FCC --- ----------------------·----------- 259 
b. Competition in Program Production ----------------------------- 270 
In Re Review of the Prime Time Access Rule -------- ------------------- 279 
Chapter VI. Behavioral Regulation: The Constitutional 
Framework--- -- -- -------------- ------------------------ ---- -- -------- -- ------ 292 
Sec. 
A. Introduction --------------------------- -- -- -------------- -- --- --------------------- 292 
Ithiel de S . Pool Technologies of Freedom ---------------------------- ------------ 293 
B. A First Amendment Standard for Broadcasting ----------------------- 298 
Miami Herald Publishing Co. v. Tornillo ---------·-------------------------------- 299 
Red Lion Broadcasting Co. v. FCC--------------------------------------------------- 30'! 
Columbia Broadcasting System, Inc. v. Democratic National Committee 316 
CBS, Inc. v. F.C.C. ·---------------------------------------------·------------------------- 326 
FCC v. League of Women Voters of California -----------------------·-----·------ 337 
C. The Uncertain Constitutional Status of Cable Television ---------- 349 
1. Background ----------- -------------------------------------------------------- 349 
2. Development of Doctrine ------------------------------ ------------------- 352 
Turner Broadcasting System, Inc. v. FCC ----·--------------·-----------·---- 370 
Turner Broadcasting Sys~em v. FCC ------------------------------------ ------- 393 
Denver Area Educational Telecommunications Consortium, Inc., v. 
Federal Communications Commission ------------------------------·------ 404 
D. The Access Alternative-------------------------------------- ----- -- ------------ 416 
1. Origins in the Broadcast Media ----------------------------------- ----- 416 
Z. Chafee, Free Speech in the United States ---·--------- --------------------- 417 
Barron, Access to the Press-A New First Amendment Right ---------- 417 
2. Legislatively Created New Media: Open Video Systems-------- 430 
E. Emerging Problems of Computer Communications: The Inter-
net Et. Al. -- --------------------------- -- ---------------------------------------- 433 
Reno v. American Civil Liberties Union ----- --------------------------------------- 442 
Chapter VII. Behavioral Regulation ------------------------------------ 457 
Sec. 
A. Regulation by Raised Eyebrow ----------------- ----------------------------- 458 
Yale Broadcasting Co. v. FCC -------------------- ·-------------------------- --- ------- 458 
B. The Fairness Doctrine: A Grand Experiment in Third Party 
Access? ------------------------------------------------------- -- ---------------- -- 469 
1. The Fairness Doctrine, 1929-87 --------------------------------------- 469 
a. Background of the Fairness Doctrine ---- ------------------------ 4 70 
Mark Conrad 'The Demise of the Fairness Doctrine: A Blow for 
Citizen Access -------------------------------------- ·-------------------------- 4 70 
b. Application of the Fairness Doctrine ---------------- ------------- 471 
C. Repeal of the Fairness Doctrine--------------------------------------------- 476 
D. Political Broadcasts ---------------------------------------------------------- -- - 499 
E. Indecency and Obscenity: Managing Morality in the Media _______ 508 
Peter Johnson ------------------------------------------------------------------------------ 508 
Pornography Drives Technology: Why Not to Censor the Internet _________ 508 
1. Treatment of Broadcasting -------------------- -------------------------- 510 
xviii TABLE OF CONTENTS 
Page 
Sec. 
E. Indecency and Obscenity: Managing Morality in the Media-
Continued 
FCC v. Pacifica Foundation ------------------------------------------------------- 510 
Action for Children's Television v. FCC--------------------------------------- 534 
F. Differential Treatment of Subscriber-Controlled Media ------------ 542 
1. Telephony ----------------------------- ----------------------------- ----- -- ---- 542 
Sable Communications of California v. FCC-------------------------------- 542 
2. Cable Television -------------- -- ----- -------------------------------------- -- 553 
Cruz v. Ferre --------------------------------------------------------------------------- 553 
G. Effect of the Power to Exclude Programming: Herein of the V-
Chip -------------------------------------------- -- ----------------- ------------ --- 561 
Peter Johnson The Irrelevant V- Chip: An Alternate Theory of TV and 
Violence ---------------------------------------------------- ------------------------------- 562 
H. Other Behavioral Policies---------- -- --- -------------------------------------- 565 
1. Children's Television ------------------------------------------------------ 565 
Television Business International----------------------------------------------- 571 
Competing for Kids: N ew Shows, New Networks------- -------------------- 571 
2. Radio Formats ---------------------------------------------- ----------------- 572 
I. Reassessing Structural Regulation: Alternatives for Television? 580 
Beebe and Owen -------------------------------------------------------------------- ------- 580 
Alternative Structures for Television ------------------------------------------------ 580 
Chapter VIII. CODA ----- ------ ------------------------------ ------------------- 585 
Jonathan Weinberg ----------------------------------------------------------------------------- 585 
Broadcasting and the Administrative Process In Japan and the United 
States --------------------------------------------------------------------------------------------- 585 
INDEX ----------- ------- ---- - - --- --- ------------- --------------------------- ---------- ------ 599 
